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MEETING HELD ON 02 MAY 2024   

PREMIER LESUFI :   I  de legated MEC Mama bolo to  jo in  you,  

but  I  am br ie fed he is  not  avai lab le at  shor t  not ice.  

CHIEF JUSTICE ZONDO:  Yes.  

PREMIER LESUFI :   But  I  have jo ined,  so I  wi l l  be  par t  o f  

the meet ing.   My s incerest  apologies.   Good evening.    

CHIEF JUSTICE ZONDO:  Okay.   No.   Thank you very 

much,  Premier .   Thank you.   Are there;  d id you conf i rm that  

we do have the quorum?  

MS MONDLANE:  Yes,  we do,  Chief  Just ice.  10 

CHIEF JUSTICE ZONDO:  Okay.   A l l  r ight .   Let  us star t  the 

meet ing of f ic ia l l y .   I  requested th is  meet ing  so that  the  

Smal l  JSC could consider  the recommendat ion made by the  

Judic ia l  Conduct  Commit tee,  the Appeal  Panel ,  that  heard 

an appeal  in  the  mat ter  of  a  compla int  by Advocate Br ink 

against  Judge President  Mlambo.    

 That  is  the mat ter  that  we are going to deal  wi th .   

So I  welcome everyone to the meet ing,  and thank you fo r  

making t ime fo r  us to  deal  wi th  th is  mat ter .   Mbal i ,  do you 

want  to  te l l  us a l l  the apologies that  you have received?  20 

MS MONDLANE:  Chief  Just ice,  I  have received an apology 

f rom Commissioner Notyesi ,  ear l ie r ,  I  th ink i t  was before he 

spoke to Commissioner Ngcukai tob i .  

CHIEF JUSTICE ZONDO:  Yes.  

MS MONDLANE:   And I  received an apology f rom 
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Commissioner Shabangu-Mndawe,  she said she wi l l  jo in  the  

meet ing la te,  as wel l  as Commissioner P i l lay.    

CHIEF JUSTICE ZONDO:  Ja.   Okay.   No,  thank you very  

much.   Let  us go st ra ight  to  i t .   I  th ink we wi l l  p roceed on 

the basis that  everybody has been able to  read the 

judgment  of  the  Appeal  Panel  of  the Judic ia l  Conduct  

Commit tee,  as wel l  as the wr i t ten  submissions f rom Judge 

President  Mlambo,  as wel l  as f rom Advocate Br ink.  

 As I  understand the posi t ion,  Advocate Br ink is  

ca l l ing for  a process which would lead to a set t lement  of  the 10 

mat ter ,  o f  h is  compla int ,  wi thout  the mat ter  having to go to 

a Tr ibunal ,  or  any fur ther  fo rmal  p rocess.    

 Judge President  Mlambo has made h is  

submissions,  and he requests  that  we re ject  the 

recommendat ion of  the major i t y  of  the Appeal  Panel .    

 I  th ink wi th the t ime that  we have lost ,  that  we 

should go st ra igh t  to  the d iscussions as to what  we should  

do wi th the recommendat ion.   So I  put  the f loor  to  

Commissioners who wish to express thei r  v iews,  they can 

ra ise thei r  hands,  and then I  wi l l  ident i f y  them.  I  do not  see 20 

any hands at  th is  stage.    

 One opt ion is  …[ intervenes]   

ADV NGCUKAITOBI SC:   Commissioner Lamola ’s  hand is  

up,  Chief  Just ice.   The Min ister ’s  hand is  up.  

CHIEF JUSTICE ZONDO:  Oh,  okay.   No,  I  do not  see here.   
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Min ister ,  p lease go ahead?  For  some reason I  do not  see 

h is hand being up here,  but  go ahead,  Min ister .  

MINISTER LAMOLA:   Ja,  no,  thank you very much,  CJ.  

CHIEF JUSTICE ZONDO:  Oh,  now i t  comes up.   Yes?  

MINISTER LAMOLA:   Thank you very much,  CJ,  for  the 

opportuni ty .   Indeed,  I  have gone through the submissions,  

inc luding the ear l ier  f ind ing by Just ice Zondi .  

CHIEF JUSTICE ZONDO:  Yes.  

MINISTER LAMOLA:   And a lso of  the Appeal  Commit tee,  

which wants fu r ther  invest igat ion,  though they are based on 10 

the fact  that  they could not  do  fur ther  scrut iny  of  the 

veraci ty  of  some of  the issues that  there were  

invest igat ions.  

 This is  despi te  the fact  that  Sect ion 18(3)(d)  of  the  

JSC Act  empowers them to look at  fur ther ;  any fu r ther  

wr i t ten or  o ra l  argument  on the mat ter .   

CHIEF JUSTICE ZONDO:  Yes.  

MINISTER LAMOLA:   [ Ind ist inct ]  that  could be requested,  

and a lso the submission of  Mlambo that  deals wi th some of  

the unanswered quest ions that  the Appeal  Commit tee  20 

posed,  which they fe l t  should be invest igated by a Tr ibunal .  

CHIEF JUSTICE ZONDO:  Yes.  

MINISTER LAMOLA:   When we look at  those submissions,  

they fur ther  d isapprove some of  the a l legat ions that  he 

suborned Mr Mhat i t i  to  l ie  under oath,  as he was under the  
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impression,  even though i t  was not  correct ,  that  the  

compla inant  phys ica l l y  v is i ted h is chambers as to ld  by the 

secretary.  

 He a lso proved through a  copy o f  the documents  

that  there was no ind icat ion that  the said documents were 

sent  v ia  te lefax.   Addi t ional ly ,  h is  submissions a lso  proved 

that  the compla inant  made an incorrect  a l legat ion that  

Mlambo JP preferred the appointment  to  the pos i t ion of  

senior  l i t igator  as  he does not  s i t  in  those processes as a  

Chai rperson of  the board.   This was the funct ion  of  the 10 

execut ive management .  

 So I  do th ink that  Chief  Just ice,  on  th is  basis,  I  do  

not  see us having  any reasons to agree wi th the process to 

take i t  fur ther  fo r  invest igat ions by a [ ind ist inct ]  process,  

because I  do bel ieve that  when we do so,  we should be 

having very good in format ion and evidence backed up by 

thorough product  of  invest igat ion.  

CHIEF JUSTICE ZONDO:  Yes.  

MINISTER LAMOLA:   And in  th is  regard,  i t  does not  seem 

l ike we have such empower;  we have been empowered to  20 

that  level .    

 Last ly  i s  that ,  even i f  i t  does,  i t  does not  take us  to  

issues of  gross misconduct  and so fo r th.   So I  do not  

support  that  we should take th is  mat ter  fu r ther ,  o ther  than 

to re ject  the recommendat ions,  CJ.   Thank you.  
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CHIEF JUSTICE ZONDO:  Thank you,  Min ister .   The 

Min ister ’s  hand only came up la ter ,  so I  do not  know 

whether  my laptop delays hands.   So i f  somebody has got  

the i r  hand,  and I  do  not  seem to recognise them, they must  

just  announce the i r  wish to say something.  

ADV NGCUKAITOBI SC:   Chief  Just ice …[ intervenes]   

PREMIER LESUFI :   [ Ind ist inct ] .  

CHIEF JUSTICE ZONDO:  [ Ind ist inct ] .   Oh,  yes 

…[ intervenes]   

ADV NGCUKAITOBI SC:   I t  is  Tembeka Ngcukai tobi .  10 

CHIEF JUSTICE ZONDO:  Commissioner Ngcukai tob i ,  yes?  

ADV NGCUKAITOBI SC:   I  am happy to go a f ter  the 

Premier ,  I  th ink he spoke before I  d id .  

CHIEF JUSTICE ZONDO:  Oh.   Oh,  Premier?  Go ahead,  

Premier?  

PREMIER LESUFI :   I  am also happy to go af ter  Advocate 

Ngcukai tobi ,  Chie f  Just ice.  

CHIEF JUSTICE ZONDO:  Oh,  okay.   A l l  r ight .   Wel l ,  we are 

back wi th you,  Commissioner Ngcukai tobi?  

ADV NGCUKAITOBI SC:   Okay.   No,  that  is  f ine.   Thank 20 

you,  Chief  Just ice.   Now I  a lso;  I  mean,  I  have been t ry ing 

to read th is .  

 My understanding is  that  what  happened here 

which;  the two compla ints that  remain f rom the Appeal  

Commit tee,  that  should be invest igated by the Tr ibunal ,  is  a  
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compla int  that  in  an answer ing af f idavi t  in  the Labour Court ,  

the statement  was made,  not  by  Judge Mlambo,  but  by 

someone who deposed to an af f idavi t  on behal f  o f  the 

board,  that  the  compla inant ,  that  i s  Mr Br ink,  had 

reprehensib ly  le f t  Kwa Zulu Nata l  and at tended at  the Of f ice 

of  the Judge President  in  Johannesburg,  wi thout  

announcement ,  and wi thout  appoin tment .  

 Mr Br ink denies th is .   There is  a concern that  th is  is  

not  proper ly  invest igated by  the designated judge,  and so 

there is  no evidence posi t i ve ly to  support  the a l legat ion that  10 

Mr Br ink at tended at  the South Gauteng High Court  wi thout  

announcement .  

 Judge Mlambo h imsel f  d id  not  s ign  the af f idavi t ,  bu t  

i t  is  an employee at  the Legal  A id  Board,  and the cr i t ic ism 

of  the Appeal  Commit tee seems to be that  there  should 

have been a thorough invest igat ion pr io r  to  the af f idavi t  

be ing s igned,  because the af f idavi t  could potent ia l ly  be  

per ju r ious.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   Then the  minor i t y  says wel l ,  th is  20 

speci f ic  th ing,  Judge Mlambo re l ied on in format ion that  he  

received fo r  someone e lse ins ide the board,  and he h imsel f  

made that  c lear ,  that  he d id not  have personal  knowledge of  

th is .  

 And so the a l legat ion that  he suborned somebody 
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to l ie  under oath is  unfounded.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   So you then get  two outcomes.   

One is  the Appea l  Commit tee says the mat ter  has not  been 

proper ly  invest iga ted.   At  the same t ime i t  says;  i t  d isc loses 

a gross misconduct ,  but  i t  is  e i ther  i t  has not  been proper ly  

invest igated,  in  which event ,  i t  must  be  proper ly  

invest igated.  

 And one,  to  refer  i t  to  the JCT,  we must  be sat is f ied 

that  there is  g ross misconduct  that  is  d isc losed.   But  one 10 

cannot  say because there has not  been a proper 

invest igat ion,  therefore there is  a possib i l i t y  o f  gross 

misconduct .    

 We have to be sa t is f ied  that  pr ima fac ie  i t  d isc loses 

gross misconduct ,  which means we need some level  o f  facts  

and conclusions that  point  to  gross misconduct ,  not  on  the  

par t  o f  anyone at  the Legal  A id Board,  but  on the par t  o f  

Judge Mlambo.  

 So I  th ink there is  an evident iary gap in  the  

approach taken by the major i t y ,  par t i cu lar ly  the  conclusion 20 

they reach that ;  the f law in  the approach of  the des ignated 

judge was a fa i lure to  proper ly  in ter rogate th is .  

 Now the same th ing seems to be the case wi th the  

second compla int .   The compla int ,  as I  understand i t ,  is  

what  was the reason why the appointment  was not  made,  
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was i t  because the posi t ions had been f rozen?  This  is  the 

job now of  the senior  l i t igator  in  the of f ice.    

 Was i t  because the posi t ions were  f rozen,  o r  was i t  

because,  as I  th ink,  i t  was another  employee,  Nai r ,  

submi t ted an af f idavi t  in  which he said i t  is  not  because the  

posi t ions were f rozen,  but  i t  was because we d id not  secure  

suf f i c ient  appl icants.  

 The Appeal  Commit tee says that  reason cannot  be 

t rue,  that  there were not  suf f ic ient  appl icants.   But  again,  

l ike the f i rs t ,  we do not  real l y  see Judge Mlambo get t ing 10 

involved in  th is ,  because a l l  he does is  to  chai r  the board,  

and he is  not  the  one responding to the pr io r  requests,  or  

s ign ing these af f idavi ts  on behal f  o f  the board.  

 And even on th is  one,  they compla in that  there is  a  

mistake in  the reasoning of  the designated judge,  because 

he does not  expressly engage,  he makes a  gener ic  

statement ,  and then does not  expressly engage wi th th is ,  

and i f  th is  had been proper ly  invest igated,  i t  would  be sor t  

o f  improper fo r  the judge to g ive a fa lse explanat ion.  

 But  again,  the  problem is  what  i s  the fa lse 20 

explanat ion?  On what  facts,  and on what  ev idence can we 

conclude that  there is  a pr ima fac ie  case o f  gross 

misconduct?  

 So what  we u l t imate ly are le f t  wi th  is  one 

statement .   I t  is  t rue that  i f  a  judge l ies under oath,  that  i s  



JSC–gl   SMALL JSC: VIRTUAL MEETING 
02-05-2024  RE: ADV BRINK v JP MLAMBO 

9 

gross misconduct .   I t  must  therefore be invest igated,  but  i t  

begs the quest ion ,  d id he l ie  under oath?  You know.  

 So I  th ink that  i t  is  very d i f f icu l t  on an evident iary  

basis to  take th is  mat ter  fo rward because of  the very 

reasons g iven by the Appeal  Commit tee,  that  th is  has not  

been proper ly  invest igated.  

 So that  is  why I  would support  the Min ister .   The 

Min ister ’s  v iew is  that  there  is  no case for  gross 

misconduct ,  but  I  th ink my v iew is  to  support  that ,  but  fo r  

d i f ferent  reasons,  to  say actual ly  the Appeal  Commit tee 10 

i tse l f  says that  the mat ter  has not  been proper ly  

invest igated.  

 Now,  we cannot  say,  because we do not  have the  

jur isd ict ion to say i t  must  go on to be invest igated,  i t  seems 

that  our  jur isd ict ion is  to  e i ther  agree that  the mat ter  goes 

to the JCT,  or  the mat ter  is  d ismissed,  and we do not  have 

any author i t y  to  say i t  must  go e lsewhere,  and par t icu lar ly  

because that  is  the recommendat ion in  f ront  of  us.  

 There is  something;  there are two factors here that  

are t ru ly  d is turb ing.   The one is  there  is  a response g iven 20 

by  Advocate Br ink,  who says;  g iven by Advocate  Br ink ;  a  

d ismissal ;  so he l i t igated th is  th ing unt i l  the h i l ls ,  unt i l  the  

Labour Appeal  Court .  

 In  the Labour Appeal  Court ,  h is  leave to appeal  was 

d ismissed by Judge Waglay,  Judge Suther land,  and Judge 
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Davis.   And i t  was a one - l iner  that  says your appl icat ion for  

leave to appeal  has been d ismissed.  

 He compla ins about  that ,  and he says i t  is  a  

f raudulent  cour t  o rder  which  was procured on the inst ruct ion  

of  Judge Mlambo,  and then he goes on,  on qui te  f rankly a 

rac ist  rant ,  where  he says the grammar that  has been used 

is  ind icat ive of  Judge Mlambo’s second language,  second 

speaker Engl ish sk i l ls ,  and the language that  would have 

been used by Judge Waglay,  Judge Davis and Judge 

Suther land is  usual ly  unpretent ious,  c lear ,  and accurate.  10 

 Now;  so that  is  the one statement  where i t  is  p la in ly  

rac ist ,  as far  as I  read i t .   The second one is  the threat  to  

us.   I f  you looks at  h is  submission  to us,  he says wel l ,  I  no 

longer want  th is  to  go to JCT as recommended by the JCC.   

What  I  want  is  reconci l ia t ion.  

 But  then he says,  i f  you do not  agree to the  

reconci l ia t ion,  I  am giv ing you a  month,  I  am going to  

publ ish my Appendix 1.   When you look at  th is  Appendix 1,  

i t  is  a  scurr i lous document ,  so -cal led in te l l igence report ,  

that  makes thoroughly d iscredi tab le a l legat ions aga inst  the  20 

ent i re  Judic ia ry.   Tru ly,  t ru ly  [ ind ist inct ]  s ty le .  

 Towards the end i t  then ta lks about  pol i t i c ians,  

some of  whom are members of  the JSC,  Commissioner  

Malema,  etcetera ,  about  another  in te l l igence report  that  he 

had provided.  
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CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   Now,  I  do  not  know i f  those th ings 

are wi th in scope,  but  they are  fu l l y  d is turb ing,  ref lect ive of  

the character  that  we are deal ing w i th.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   But  on the mer i t s  of  i t ,  I  th ink  the 

mat ter  must  be d ismissed,  and i f  the JSC is  to  respond to 

the threats against  i t ,  that  you e i ther  do what  I  want ,  fa i l ing 

which I  am go ing publ ic ,  I  th ink that  is  thoroughly  

d iscredi tab le conduct  that  we shou ld res ist .  10 

 Thank you,  Chief  Just ice.   Those are my two smal l  

inputs.  

CHIEF JUSTICE ZONDO:  Thank you,  thank you.   Let  me 

have more comments or  v iews?   

ADV BALOYI SC:   CJ,  th is  i s  Baloyi  …[ intervenes]   

MR NOTYESI :   Can I  …[ intervenes]   

ADV BALOYI SC:   You have Notyes i  on the p lat form.   I  th ink  

he might  want  to  say something about  h is  p resence here.   

He is  get t ing;  he has h is hand up.  

CHIEF JUSTICE ZONDO:  Oh,  oh.   Commissioner Notyesi ,  20 

are you there?  Good af te rnoon.  

MR NOTYESI :   Good af ternoon,  Chief  Just ice,  and good 

af ternoon Commissioners.   Commissioners,  f i rs t l y ,  I  am 

avai lab le to  par t i c ipate in  these proceedings of  the JSC,  but  

I  am Act ing Judge,  then I  am not  too sure whether  my 
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par t ic ipat ion wou ld be acceptable ,  o therwise I  jus t  want  

guidance.  

 Otherwise,  I  want  to  par t ic ipate is ;  I  am not  s i t t ing 

there in  cour t ,  I  am at  my ro l l ,  I  am at  home,  so I  have read 

the papers,  I  have read the compla int ,  I  prepared for  i t ,  but  

that  was just  the  only l i t t le  th ing that  t roubles me,  which I  

seek guidance of  th is  Commit tee  before I  par t i c ipa te any 

fur ther .  

CHIEF JUSTICE ZONDO:  Yes.  

MR NOTYESI :   That  is  why in i t ia l l y  I  in tended to tender an  10 

apology,  i f  I  should not  par t ic ipate,  but  f rom where I  am 

s i t t ing,  I  be l ieve  that  I  am ent i t led to par t ic ipate  to  the 

extent  that  I  am not  doing th is  dur ing the  t ime of  not  being a  

judge,  and I  have been resigned as a Commissioner  in  that ,  

so;  but  I  am sub ject  to  your ;  that  is  what  I  want  to  p lace 

before the JSC,  before I  par t i c ipate  in  the mat ter .  

CHIEF JUSTICE ZONDO:  I  have previously had the 

d iscussions maybe last  year ,  or  even the year before wi th 

somebody,  I  do not  know i f  i t  was Commissioner Notyesi ,  

about  th is  k ind of  s i tuat ion.    20 

 I  wi l l  be happy to hear what  Commissioners th ink,  

but  my pr ima fac ie  v iew,  which I  th ink is  the v iew that  I  

would have expressed somet ime back was that  to  the  extent  

that  you;  that  somebody in  your  posi t ion  par t i c ipates  in  the  

JSC in h is  o r  her  capaci ty  as an a t torney represent ing the  
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at torneys profess ion,  i t  seems to me that  dur ing the per iod  

that  you are an Act ing Judge,  you taken for  a l l  in tents and 

purposes,  to  be a judge,  but  of  course,  one knows that  

Act ing Judges have got  pract ises to run.  

 But  we a lso know that  there  are cer ta in  th ings that  

they cannot  do whi le  they are Act ing Judges.   So my pr ima 

fac ie  v iew was that  a judge would not  represent  the 

in terests of  a t torneys,  just  as an at torney would not  present  

the in terests of  judges,  and that  I  would be inc l ined to the 

v iew that  dur ing  your act ing st in t ,  your  a l ternate  should 10 

at tend.  

 But  that  is  just  my v iew,  and i t  is  not  a v iew that  I  

th ink,  as fa r  as I  know,  has been d iscussed here ,  and i t  

would be good i f  one can hear more v iews.   There is  a hand 

up?  Is ;  whose hand is  up?  P lease go ahead and speak 

whoever i t  is .  

ADV CANE SC:   Chief  Just ice …[ intervenes]   

CHIEF JUSTICE ZONDO:  Or was i t  Notyesi  …[ intervenes]   

ADV CANE SC:   Jenni fe r  Cane,  you are correct  that  a hand 

was up,  but  i t  was to g ive a cont r ibut ion on the mer i ts  of  the  20 

mat ter .  

CHIEF JUSTICE ZONDO:  Yes,  p lease.   Oh,  oh  

…[ intervenes]   

ADV CANE SC:   So I  took i t  down …[ intervenes]   

CHIEF JUSTICE ZONDO:  Oh …[ in tervenes]   
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ADV CANE SC:   Because you are busy deal ing wi th  

Commissioner Notyesi .  

CHIEF JUSTICE ZONDO:  Oh,  yes.   Okay.   A l l  r ight .  

ADV CANE SC:   On that ,  I  do recal l  there was a previous 

decis ion in  l ine wi th what  you are saying.    

CHIEF JUSTICE ZONDO:  Yes.   Oh,  okay.   I  fo rgot .   I  was 

not ;  I  could not  remember,  o r  i f  I  was there.  

ADV CANE SC:   I  cannot  remember  whether  you were there.   

I  am t ry ing to remember,  there was somebody,  one of  the  

Commissioners act ing there,  and the exact  sent iment  was 10 

expressed that  you have just  expressed.  

CHIEF JUSTICE ZONDO:  Ja.  

ADV CANE SC:   And the person then could not  par t i c ipate.  

CHIEF JUSTICE ZONDO:  Ja.    

MADAM JUSTICE PRESIDENT MOLEMELA :   Chief  Just ice?  

CHIEF JUSTICE ZONDO:  Yes? 

MADAM JUSTICE PRESIDENT MOLEMELA :   I t  is 

…[ intervenes]   

CHIEF JUSTICE ZONDO:  Just ice Molemela?  

MADAM JUSTICE PRESIDENT MOLEMELA :   Yes,  thank you 20 

very much.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   I ;  yes,  I  echo 

the same sent iments that  you have expressed,  Chief  

Just ice.    
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CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   I  th ink  i f  that  

were to be a l lowed,  i t  would a l te r  the composi t ion as we 

know i t ,  in  the sense that  there would now be an addi t ional  

judge.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   So I  agree wi th 

you that  the cor rect  course would  be to get  an a l ternate.   

Thanks,  Chief  Just ice.  

CHIEF JUSTICE ZONDO:  Thank you.   Any …[ intervenes]   10 

MR NOTYESI :   Ja  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Any other  Commissioner who 

wishes to say something on th is  point?  

MR NOTYESI :   Chief  Just ice,  sorry,  wi th  your leave 

…[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

MR NOTYESI :   Look,  ja ,  i f ;  as I  am saying,  I  am subject  to 

the guidance,  so  i f  there is  a posi t ion that  once we are 

act ing we cannot  per form the funct ion of  the JSC,  I  accept  

that ,  and l ike;  and I  be l ieve that  the Commit tee is ;  I  mean,  20 

you are cor rect ,  and you can be …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

MR NOTYESI :   I  mean,  my absence would not  af fect  the  

quorum, you can proceed.    

CHIEF JUSTICE ZONDO:  Yes.  
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MR NOTYESI :   You know,  and ja  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Ja.  

MR NOTYESI :   I  th ink that  i s  that .   I t  would make sense i f  I  

can just  [ ind ist inc t ]  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Ja.  

MR NOTYESI :   As I  have in i t ia l l y ;  a l though I  in tended to 

par t ic ipate,  but  I  do understand there are va l id  reasons.   I  

mean,  I  th ink Judge Molemela and you,  Chief  Just ice,  you 

ar t i cu late the point .  

 I  mean technica l l y ,  I  am a Judge,  a l though I  am a  10 

hal f  Judge.   I  am not  too sure whether  act ing judges are 

hal f  judges or  what  they are …[ intervenes]   

CHIEF JUSTICE ZONDO:  You are  an amper  Judge.  

MR NOTYESI :   Ja ,  because even there,  you can see that  we 

are amper j udges,  I  mean.   Okay,  no,  no,  no.   I  am f ine.   I  

am f ine,  but  ja .  

CHIEF JUSTICE ZONDO:  Okay.  

MR NOTYESI :   That  is  i t .   I  wi l l ,  I  wi l l  …[ intervenes]   

ADV NGCUKAITOBI SC:   You can send …[ intervenes]   

CHIEF JUSTICE ZONDO:  Okay.  20 

ADV NGCUKAITOBI SC:   Send me your cont r ibut ion on 

SMS.  

MR NOTYESI :   I  wi l l  send i t ,  but  the cont r ibut ion;  my 

cont r ibut ion was exact ly  what  you have said in  any way.    

CHIEF JUSTICE ZONDO:  Okay.   No,  thank you very much, 
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Commissioner Notyesi .  

MR NOTYESI :   Thank you so much.   Thank you.   Thank you.  

CHIEF JUSTICE ZONDO:  Yes.  

MR NOTYESI :   Thank you,  Chief  Just ice.   Thank you.  

CHIEF JUSTICE ZONDO:  Thank you.   Commissioner Cane,  

you wanted to make a cont r ibut ion on the mer i t s?  

ADV CANE SC:   Thank you,  Chief  Just ice.   I  agree wi th the 

Min ister  and Commissioner Ngcukai tobi .   The f i rs t  

compla int ,  I  could just  add in  add i t ion to the reasons that  

they have g iven,  what  has now happened is  that  Judge 10 

Mlambo has put  up a very deta i led response in  re lat ion to  

what  the major i t y  of  the  Commit tee considered to be absent ,  

and he does g ive  documentary evidence,  fo r  example,  that  

the posts were f rozen and that  the th ree posts,  there were 

three,  of  them, nobody has been appointed in  that  posi t ion 

to date.  

 He g ives some documentary evidence that  i t  was 

due to f inancia l  const ra ints and expla ins why those f inancia l  

const ra ints were  not  actual ly  minute d at  board level  and 

were deal t  wi th  at  a  d i f ferent  level  to  that ,  but  there is  some 20 

documentary evidence that  that  is  exact ly  the reason for  i t .  

 On the f i rs t  compla int  re lat ing to h is  secretary,  

what  he a lso puts up,  i f  I  could  locate my note  in  that  

regard,  is  the fac t  that  he very much st resses that  th is  was 

an operat ional  mat ter ;  oh,  sorry,  that  is  s t i l l  re la t ing to the 
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fa i lure to  appo int  somebody,  the st ressing of  the  

operat ional  level  wi th  which that  was deal t  that .  

 I  had something in  addi t ion to add on the f i rs t  po int .   

He obviously;  he says he bel ieved h is secretary at  the t ime,  

and he g ives us the addi t ional  in format ion that  the  Labour 

Court  process [ ind ist inct ]  d id  actual ly  have to be del ivered 

to the recip ient  by hand,  and so he had bel ieved h is 

secretary that  Mr Br ink had actual ly  personal ly  at tempted to  

del iver  i t  a t  h is  chambers,  and that  does have an a i r  o f  

credib i l i t y  about  i t .  10 

 The overr id ing impression,  having read the very  

deta i led report  that  Judge Mlambo has now submi t ted,  is  

that  he real l y  has covered a l l  the  areas that  the major i t y  

thought  were le f t  want ing,  o r  requ i red fur ther  invest igat ion,  

and he has done so  in  a very deta i led,  comprehensive  way,  

which would mean that  the lacunas they ident i f ied,  i f  they 

were such,  have been fu l ly  covered.  

 I  agree wi th Judge Mlambo that  we should not  a l low 

a fur ther  p lat fo rm for  th is  to  cont inue,  s ince that  has now 

been done.   What  Advocate Br ink does in  h is  response,  as  20 

p icked up by Commissioner Ngcukai tobi  i s  he  actual ly  

embarks on a course of  extor t ion.  

 I  th ink i t  is  actua l ly ;  I  th ink what  he does probably 

t icks a l l  the requi rements of  the cr iminal  o f fence of  

extor t ion,  of  actual ly  d i rect ly  threatening the Commission of  
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what  consequences wi l l  fo l low unless we g ive in  to  what  he 

is  demanding and make i t  happen.  

 And i t  i s  very c lear  that ;  what  he says is  that  i t  

involves var ious State of f ic ia ls  ge t t ing out  the i r  ca lcu lator ;  

so i t  is  qui te  c lear  that  he wants to  be paid,  and that  i f  he is  

not  paid,  then he is  going to resor t  to  an extor t ionary 

st rategy.  

 What  we know about  that  State Secur i ty  Agency 

report  as wel l ,  i t  appears at  page 561 of  the papers ,  that  i t  

was previously submit ted,  and that  the State Secur i ty  10 

Agency has found i t  was [ ind ist inct ]  and that  in  fact  the 

author  was Advocate Br ink h imsel f .  

 So we have that  addi t ional  in fo rmat ion before us .   

I t  seems to me,  on the papers,  to  be h ighly undesi rable to  

a l low th is  to  go for  fu r ther  invest igat ion before a Tr ibunal ,  

and that  the correct  course should be as both my previous 

Commissioners have a lso suggested,  which is  not  to  fo l low 

the major i t y ’s  recommendat ion,  on the basis that  they 

issues they have ra ised have been now fu l l y  addressed to 

our  sat is fact ion.  20 

 That  would be my submission.   Thank you.  

CHIEF JUSTICE ZONDO:  Yes.   Let  me hear more v iews.   I  

just  want  to  ment ion th is ,  maybe as more Commissioners 

speak,  maybe somebody wi l l  address th is .   I  d id  not  get  a  

chance to check th is  thoroughly,  but  I  got  the impression 
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that  some of  the  documents that  Judge President  Mlambo 

has fu rn ished to us may not  have been before the  Appeal  

Commit tee,  and the judge of  f i rs t  instance.  

 That  may ra ise  the quest ion whether  when we 

consider  a recommendat ion f rom an Appeal  Panel  such as 

th is ,  we are conf ined to what  was before them, or  we can 

look at  what  may be g iven to us af ter .    

 I  am not  sure about  the  answer,  I  am just  ra is ing i t  

because I  got  tha t  impression,  but  obviously i f  they were a l l  

before the previous;  before the  Commit tee,  the  Appeal  10 

Commit tee,  and the judge of  f i rs t  instance,  then the issue 

does not  ar ise.  

 Of  course,  wi th  regards to the issue of  Mr Br ink  

v is i t ing the Judge President ’s  chambers,  i t  was a very 

awkward th ing because when I  looked at  the af f idav i t  o f  the  

Judge President ’s  secretary,  I  may have misread i t ,  i t  d id  

not  seem to conf i rm that  she had to ld h im that  Mr Br ink had 

v is i ted the chambers in  person,  bu t  at  the same t ime,  i t  is  

d i f f icu l t  to  th ink  why would the  Judge President  have 

thought  that ;  why would the Judge President  fa lse ly say 20 

Br ink had been to h is  chambers,  i f  in  fact  he had not  been 

there?  

 What  would he be seeking to  achieve?  Even i f  the  

secretary had not  sa id that  Br ink had been there in  person.   

So which comes back to the point  that  the;  I  th ink the Judge 
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President  makes the point  that  he  bona f ide  be l ieved that ,  

a t  the t ime,  that  Br ink had been there in  person.  

 I  just  thought  I  might  just  ment ion that ,  but  le t  me 

hear more v iews f rom Commissioners.   Commissioners?  

Are  the v iews that  have been expressed ref lect ive of  your  

v iews?  

FEMALE COMMISSIONER:  Yes.  

CHIEF JUSTICE ZONDO:  Ja.  

MADAM JUSTICE PRESIDENT MOLEMELA :   CJ?  

CHIEF JUSTICE ZONDO:  Yes.  10 

MADAM JUSTICE PRESIDENT MOLEMELA :   May I  add 

something?  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   In  agreeing 

wi th Commissioner Ngcukai tobi ,  I  would a lso just  want  to  

ment ion that  as  you know Chief  Just ice,  I  once served in  

the Judic ia l  Conduct  Commit tee.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   And I  do recal l  

that  there was a mat ter  that  I  hand led,  i t  was a compla int  by 20 

Mr Maseko against  Judge Steenkamp,  who is  now 

deceased.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   And the 

compla int  went  on appeal ,  and on appeal  i t  was yoursel f ,  
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and Just ice,  now ret i red Just ice Khampepe.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   And the 

outcome that  you gave in  the mat ter ;  or  maybe just ,  le t  me 

just  pause to ind icate that  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Ja?  

MADAM JUSTICE PRESIDENT MOLEMELA :   In  that  mat te r  

too,  the compla inant  had a l leged that  the judge had l ied,  

because the judge had ment ioned in  h is  judgment ,  i t  was a;  

i t  or ig inated as a  labour d ispute,  and so Judge Steenkamp,  10 

in  h is  judgment  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   Said that  he 

d id not  receive  any representa t ions on behal f  o f  the  

compla inant  in  the mat ter .  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   And so Mr 

Maseko took issue wi th that ,  and said that  the judge had 

l ied,  because he had proof  that  h is  representat ion had in  

fact  been sent  th rough.  20 

CHIEF JUSTICE ZONDO:  Ja.  

MADAM JUSTICE PRESIDENT MOLEMELA :   To Judge 

Steenkamp,  and he said that  they had been sent  through by 

the secretary.  

CHIEF JUSTICE ZONDO:  Yes.  
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MADAM JUSTICE PRESIDENT MOLEMELA :   And Judge 

Steenkamp denied i t ,  and at  f i rs t  instance the compla int  

was d ismissed,  s imi lar  to  th is  one.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   And thereaf ter  

i t  went  on appeal ,  and at  the appea l  level ,  i t  was handled by  

yoursel f  and Just ice Khampepe,  and your conclusion in  the  

mat ter  was that  there should be a hear ing.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   And I  know th is  10 

because I  was the one who was tasked wi th conduct ing th is  

k ind of  invest igat ion.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   And I  th ink that  

i t  is  an invest igat ion that  is  contemplated in  Sect ion 17(5)  

and 18(2) ,  Chief  Just ice.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   So what  I  am 

t ry ing to say here is  where the appeal  body is  of  the v iew 

that  there is  cer ta in in fo rmat ion tha t  needs to come to l ight ,  20 

then i t  was open to them to actua l ly  refer  the mat ter  fo r  a 

hear ing of  some sor t .  

CHIEF JUSTICE ZONDO:  Ja.   Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   In  other  words,  

the i r  hands were not  …[ intervenes]   
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CHIEF JUSTICE ZONDO:  Tied.  

MADAM JUSTICE PRESIDENT MOLEMELA :   Yes,  they were  

not  t ied.   And on that  basis,  Chief  Just ice;  and I  do agree 

wi th you that ,  you know,  one should be caut ious of  

accept ing ex post  facto  in format ion that  was before the  

appeal  body,  but  my sense is  tha t  th is  mat ter  wou ld have 

had a d i f fe rent  tu rn,  had the procedure that  you and Just ice 

Khampepe;  had th is  appeal  body,  in  th is  mat ter ,  the  

major i t y ,  fo l lowed the same process that  was fo l lowed by 

yoursel f  and Just ice Khampepe.  10 

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   And a l though I  

sa id,  you know,  one must  not  consider  in fo rmat ion that  was 

not  p laced before  the appeal  body,  now that  we know what  

has been d isc losed,  even i f  i t  is  on  an ex post  facto  basis,  i t  

becomes real ly  d isconcert ing,  in  my v iew,  fo r  us to  just ,  you 

know,  agree tha t  the mat ter  should be referred to a 

Tr ibunal ,  when we are aware of  a l l  these th ings.  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   So I  agree wi th 20 

the submissions that  were made by Commissioner 

Ngcukai tobi ,  and in  addi t ion there to,  I  just  wanted to a lso 

ment ion th is  in fo rmat ion that  f rom my point  o f  v iew,  there  

were other  avenues that  could  have been fo l lowed to secure 

more in format ion being shared wi th  the appeal  body.  
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 Thanks,  Chief  Just ice.  

CHIEF JUSTICE ZONDO:  Thank you.   Thank you.  

ADV BALOYI SC:   Yes.   Chief  Just ice,  i t  is  Baloyi .  

CHIEF JUSTICE ZONDO:  Yes,  Commissioner Baloy i?  

ADV BALOYI SC:   Yes.   I  th ink in  shor t ;  I  agree w i th the 

conclusion that  is  being proposed.   Looking at  Sect ion 19,  i t  

requi res that ;  in  fact  i t  says that ;  

“ [19]   Whenever i t  appears  to  the 

Commission  -  

(a )   on account  of  a  recommendat ion by the  10 

Commit tee in  terms of  Sect ion 14(4)(b)  o r  

18(4) (a) ( i i i ) ,  (b) ( i i i )  or  (c )( i i i ) , ”  

Which is  what  is  fac ing us now …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:    

“ (b)  on any other  grounds,  that  there are 

reasonable grounds to suspect  that  a  

judge:  

( i )   is  suf fe r ing f rom an incapaci ty ;  

( i i )  is  grossly incompetent ;  or  -  20 

( i i i )   is  gui l ty  of  gross misconduct ,  

as contemplated in  Sect ion 177(1) (a)  of  the  

Const i tu t ion,  the Commission must  request  

the Chief  Just ice  to appoint  a  Tr ibunal  in  

terms of  Sect ion 21. ”  
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Now as Commissioner Ngcukai tobi  s ta r ted,  he said;  he put  

i t  th is  way,  he  says wel l ,  there must  be pr ima fac ie  

ev idence before  us that  he may be gui l t y  of  gross 

misconduct  before we refer  i t  to  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   Now on the documents before us,  take fo r  

example,  the suborn ing,  or  insubord inat ion of  Mhat i t i ,  that  

a l legat ion ,  the Appeal  Commit tee  gets to  the  conclusion 

that  that  issue must  go to the Tr ibunal ,  both on the basis  

that  on the face o f  the documents i t  looks l ike i t  might  have 10 

been faxed,  and not  del i vered by hand,  and so maybe there 

is  something to Mr Br ink saying tha t  he actual ly  faxed i t .  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   But  we have to  take in to account ,  or  at  

least  I  take in to account  what  the ru les of  the Labour Court  

says.   They say i t  must  be del ivered by sher i f f .   So there 

has to be physica l  de l i very,  whether  by Br ink or  by the 

sher i f f ,  the ru les say the sher i f f .    

 So that  for  me is  a counter  to  a  conclusion that  

says when you look at  the date stamps,  i t  suggests  that  he 20 

faxed.   Wel l ,  that  is  not  a l l  that  you have.   You have in  fact  

the requi rement  for  del i very in  person.   I t  has to be 

del ivered on the person.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   Which would mean under [ ind ist inct ] .  
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CHIEF JUSTICE ZONDO:  I  do not  know what  is  happening 

Commissioner Baloyi .   You …[ intervenes]   

ADV BALOYI SC:   [ Ind ist inct ] .  

CHIEF JUSTICE ZONDO:  You …[ intervenes]   

ADV BALOYI SC:   [ Ind ist inct ] .  

CHIEF JUSTICE ZONDO:  Sor ry,  Commissioner Baloyi .    

ADV BALOYI SC:   [ Ind ist inct ] .  

CHIEF JUSTICE ZONDO:  Sor ry,  Commissioner Baloyi .    

ADV BALOYI SC:   [ Ind ist inct ]  the conclusion that  br ings that  

the JPD not  g ive a fu l l  answer,  or  d id not  just i fy  ef fect ive ly  10 

[ ind ist inct ] .  

MADAM JUSTICE PRESIDENT MOLEMELA :   Chief  Just ice,  

may I  suggest  tha t  Mbal i  phone Commissioner Baloy i  just  to  

in form her that  she is  inaudib le p lease,  Chief  Just ice .  

CHIEF JUSTICE ZONDO:  Ja,  Mba l i  can you do that  p lease.  

MS MONDLANE:  Yes,  I  …[ intervenes]   

CHIEF JUSTICE ZONDO:  I  th ink probably she cannot  hear  

us,  because I  was cal l ing her .  

MS MONDLANE:  Yes,  I  was a lso cal l ing her .   I  have just  

texted her ;  I  see she is  responding to my text .  20 

CHIEF JUSTICE ZONDO:  Ja.   Commissioner Baloyi ,  can 

you hear me now?   

MS MONDLANE:  She has logged of f ,  Chief  Just ice.   She 

just  asked me to send i t ;  to  send the l ink on her  phone,  so I  

am doing that  now.  
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CHIEF JUSTICE ZONDO:  Oh.   Maybe she wi l l  jo in  us just  

now.    

MS MONDLANE:  Yes,  I  have just  sent  her  the l ink.   She 

wi l l  be jo in ing short ly .  

CHIEF JUSTICE ZONDO:  Okay.   Premier ,  d id I  come back 

to you af ter  Commissioner Ngcuka i tobi?  

PREMIER LESUFI :   No,  you d id not  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Oh …[ in tervenes]   

PREMIER LESUFI :   But  I  understand,  Chief  Just ice.  

CHIEF JUSTICE ZONDO:  I  am sor ry.   I  am terr ib ly  sor ry.  10 

PREMIER LESUFI :   No,  no,  that  i s  okay.   I t  is  okay,  Chief  

Just ice.   A l l  r ight .  

CHIEF JUSTICE ZONDO:  Okay.   No.   Maybe because we 

are going to;  we wi l l  ask Commiss ioner Baloyi  to  basica l l y  

go back and star t  a f resh.   I  th ink when she f in ishes,  I  wi l l  

g ive you a chance.   I  am so;  I  am terr ib ly  sor ry.   I t  is  just  

that  now we;  I  do  not  th ink we can d iscuss in  her  absence.   

Mbal i ,  are you able to  phone her  and ta lk  to  her  and hear  

what  her  p lans are about  the s i tuat ion?  Or what  she is  

t ry ing to do?  20 

MS MONDLANE:  Hi  Commissioner?  

ADV BALOYI SC:   Yes,  Mbal i?  

MS MONDLANE:  Are you winning?  

ADV BALOYI SC:   I  am t ry ing.   [ Ind ist inct ]  I  am t ry ing.   I  am 

st ruggl ing.   I  th ink i t  is  [ ind ist inct ] .  
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MS MONDLANE:  A l l  r ight .   Okay.   Thank you.  

ADV BALOYI SC:   [ Ind ist inct ] .  

MS MONDLANE:  No,  no.  

ADV BALOYI SC:   [ Ind ist inct ] .  

MS MONDLANE:  A l l  r ight ,  thanks.   Chief  Just ice,  she wi l l  

keep t ry ing.   She said we can go ahead.   

CHIEF JUSTICE ZONDO:  Okay.   A l l  r ight .   Let  me g ive the 

Premier  the oppor tuni ty  to  express h is v iews.   Premier?  

PREMIER LESUFI :   Thank you so much,  Chief  Just ice.   Let  

me a lso greet  fe l low Commissioners,  the Min ister ,  and 10 

everyone that  is  on th is  ca l l .  

CHIEF JUSTICE ZONDO:  Yes.  

PREMIER LESUFI :   You might  be aware,  Chief  Just ice,  that  

I  on ly fami l ia r ised mysel f  wi th  the  documents just  moments  

ago …[ intervenes]   

CHIEF JUSTICE ZONDO:  [ Ind ist inct ] .   Yes.  

PREMIER LESUFI :   Yes,  but  I  must  say,  I  fu l ly  concur wi th  

what  the Min ister  has tabled,  together  wi th Advocate 

Ngcukai tobi .  

CHIEF JUSTICE ZONDO:  Ja.  20 

PREMIER LESUFI :   This mat ter ,  i t  is  qui te  c lear  that  we 

cannot  take i t  beyond here.   I t  is  noted,  there are concerns 

ra ised …[ intervenes]   

CHIEF JUSTICE ZONDO:  Ja.  

PREMIER LESUFI :   But  there is  no gross misconduct ,  and i t  
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wi l l  be ext remely  d i f f icu l t  for  us to  star t  establ ish ing new 

facts on a mat ter  that  might  not  take us forward.  

CHIEF JUSTICE ZONDO:  Ja.  

PREMIER LESUFI :   So on that  score,  I  fu l ly  concur wi th  

the i r  v iews,  and I  support  the i r  recommendat ions.  

CHIEF JUSTICE ZONDO:  Ja.  

PREMIER LESUFI :   Thanks,  Chief  Just ice.  

CHIEF JUSTICE ZONDO:  No,  thank you,  Premier .   I  just  

want  to  ment ion,  for  what  i t  is  worth,  that  we wi l l  just  need 

to real ly  apply our  minds proper ly ,  because we have,  as the 10 

JSC,  in  the past ,  we have made decis ions and they are  

taken to court ,  and we are over turned.    

 That  has happened many t imes s ince around 2010,  

I  am sure.   We do not  have;  I  do not  th ink we have a good 

record of  making decis ions that  wi thstand scrut iny,  and i t  is  

important  that  at  a  cer ta in point ,  we just  do our  best  that  

the decis ions we make,  are decis ions that  we can f ight  fo r ,  

because we bel ieve they are in  accordance wi th the 

Const i tu t ion,  and the law,  and the evidence before us .  

 Even recent ly ,  the past  few years,  when we are  20 

chal lenged on decis ions that  we have made,  we have 

tended to set t le ,  and I  do not  th ink that  when that  happens 

as of ten as i t  seems to have happened,  i t  g ives conf idence 

to the publ ic  that  we apply our  minds proper ly .  

 I  am not  saying that  we;  in  th is  case that  we are  
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not ,  I  am just  saying that  i f  we want  to  change that  

scenar io,  we need to just  make sure that  we apply our  

minds proper ly .   Thank you.   Any o ther  v iews?   

 Is  Commissioner Baloyi  back?  

ADV BALOYI SC:   Yes,  I  am back,  CJ.  

CHIEF JUSTICE ZONDO:  Oh,  yes.    

ADV BALOYI SC:   I  th ink …[ intervenes]   

CHIEF JUSTICE ZONDO:  We d id not  hear most  of  what  you 

were saying.  

ADV BALOYI SC:   Yes.  10 

CHIEF JUSTICE ZONDO:  I  do not  know what  happened 

wi th technology,  I  th ink you would  have to  star t  a f resh,  I  am 

sorry about  that .  

ADV BALOYI SC:   No,  that  is  f ine,  CJ.   I  th ink  i t  is  a  

problem on my s ide.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   But ,  okay,  I  th ink  wi th that  d is rupt ion,  I  

can state my posi t ion much more s impler .  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   And i t  is  that  we are requi red  to be 20 

sat is f ied that  there is  a pr ima fac ie  case that  the Judge 

President  is  gui l t y  of  gross misconduct .  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   And in  doing so,  we take in to account  the 

nature of  the a l legat ions that  have been made.   So i t  is  not  
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suf f i c ient  to  s imply say wel l ,  that  is  what  the appeal  body 

recommends,  that  there should be a Tr ibunal  and therefore  

we are going to const i tu te i t  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Ja.  

ADV BALOYI SC:   [ Ind ist inct ]  recommend.  

CHIEF JUSTICE ZONDO:  Ja,  ja .  

ADV BALOYI SC:   We have to look at  what  i s  the evidence 

that  is  compr is ing  the compla int ,  and the responses thereto.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   And unless we are sat is f ied that  the;  a 10 

combinat ion of  these resul t  or  produce a pr ima fac ie  case 

that  the Judge President  is  gui l ty  o f  gross misconduct ,  then 

we;  I  th ink we would be shaking our  responsib i l i ty  i f  we 

refer  i t  to  a Tr ibunal  because we want  to  sat is fy  

…[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   A potent ia l  cr i t i c ism …[ intervenes]   

CHIEF JUSTICE ZONDO:  Ja.  

ADV BALOYI SC:   That  no doubt  Mr Br ink is  going to 

sponsor.  20 

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   He is  not  going to be happy wi th a  

decis ion that  says that  th is  mat ter  is  not  going to a 

Tr ibunal ,  i f  we are not  set t l ing  wi th h im,  you know 

…[ intervenes]   
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CHIEF JUSTICE ZONDO:  Ja,  ja .  

ADV BALOYI SC:   We are not  ta lk ing to h im about  

[ ind ist inct ] .    

CHIEF JUSTICE ZONDO:  Ja.  

ADV BALOYI SC:   So I  agree that  on the in format ion that  i s  

before us;  and i t  may wel l  be tha t  i t  is  a  consequence of  

how the in i t ia l  judge,  Judge Zondi ,  conducted the 

invest igat ion,  i t  may wel l  be,  i t  is  a  product  of  that .  

CHIEF JUSTICE ZONDO:  JA.  

ADV BALOYI SC:   But  the consequence of  i t  is  what  we are 10 

s i t t ing wi th,  a t  least  in  my v iew,  does not  present  us wi th a  

pr ima fac ie  case of  gui l t  o f  g ross misconduct  tha t  would  

warrant  the const i tu t ion of  a  Tr ibunal .    

 And unfor tunate ly ;  the unfor tunate  consequence of  

that  conclusion is  that  we are unab le to  go  and do our  own 

invest igat ion before we make the f ina l  decis ion.   We work 

wi th the evidence that  is  before  us,  and consider  the 

recommendat ion against  that  ev idence,  and i f  we f ind that  

on the evidence that  is  before us  that  a case cannot  be 

made,  or  he could not  be found;  a pr ima fac ie  case could 20 

not  be made,  we have to  refuse,  to  decl ine the  

recommendat ion to refer  to  a Tr ibunal .  

CHIEF JUSTICE ZONDO:  Yes.   Thank you very much,  

Commissioner  Ba loyi .   Of  course,  a preferable way,  i f  the  

leg is la t ion permi t ted,  would have been that  i f  a t  th is  stage 
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of  us consider ing the recommendat ion,  we are furn ished 

wi th evidence tha t  was not  before the Appeal  Panel ,  i f  we 

were able to  refer  the new evidence to the Panel ,  and le t  

them consider  i t ,  and see whether  they come to the same 

conclusion.  

ADV BALOYI SC:   Yes.  

CHIEF JUSTICE ZONDO:  But  i t  does not  look l ike we have 

such power.   I  do  not  know i f  anybody is ;  has been able to  

p ick i t  up,  I  have not  p icked i t  up.  

ADV BALOYI SC:   No.  10 

CHIEF JUSTICE ZONDO:  Because that  would have been 

what  would be best ,  to  say wel l ,  on the evidence that  was 

before the Panel ,  th is  i s  the recommendat ion that  they came 

up wi th,  but  subsequent ly  other  ev idence has been p laced 

before us,  which seems to suggest  that  had i t  been before  

the Panel ,  they might  have reached a d i f ferent  conclusion.  

ADV BALOYI SC:   Yes.  

CHIEF JUSTICE ZONDO:  I t  looks l ike there are no fur ther  

inputs.   Let  me,  le t  me …[ intervenes]   

ADV BALOYI SC:   CJ,  you have Mangena,  Maboku,  whose 20 

hand has been up for  a whi le .  

CHIEF JUSTICE ZONDO:  Oh,  is  that  so?  No,  I  d id  not  see 

i t .  

ADV BALOYI SC:   Yes.  

CHIEF JUSTICE ZONDO:  P lease,  Commissioner,  go  ahead.  
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MR MANGENA:  Thank you,  Chief  Just ice,  and good 

evening fe l low Commissioners.  

CHIEF JUSTICE ZONDO:  Yes.  

MR MANGENA:  In  summary,  I  agree wi th the submissions 

that  have been made,  that  there is  no mer i t  in  the  

compla int ,  but  I  a lso  wanted to address mysel f  to  the Chief  

Just ice ’s quest ion,  whether ,  as th is  body,  we are wel l -

p laced to consider  addi t ional  documents,  o r  addi t ional  

ev idence that  came st ra ight  to  us ,  whi le  i t  has not  served 

before the Appeal  Commit tee.  10 

 My v iew is  th is  one,  Advocate Br ink has g iven us a  

set t lement  proposal ,  o r  a demand,  depending on how one 

sees i t ,  and sure ly he had envisaged that  that  proposal  wi l l  

need to be considered by th is  Body.   I t  could not  have been 

something that  could have been resolved by any other  

Commit tee of  the JSC,  other  than ourselves.  

 So;  and by br ing ing in  that  set t lement  proposal ,  he  

had a lso opened h imsel f  up for  inv i ta t ion to  submit  

addi t ional  documents by Judge President  Mlambo,  which he 

has done.  20 

 In  considerat ion of  h is  set t lement  proposal ,  and the  

documentat ion received by Judge President  Mlambo,  we are  

wel l -p laced to take a decis ion;  one,  that  we re ject  the  

set t lement  proposal ,  but  a lso now having been p laced wi th  

addi t ional  ev idence,  we are wel l -p laced to say that  by v i r tue 
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of  the in format ion  at  our  d isposal ,  we do not  see a need to  

refer  th is  mat ter  for  considerat ion by any other  body.  

 In  our  wisdom, there  is  no mer i t  in  the compla int ,  

and i t  should be the end of  i t .   Thank you,  Chief  Just ice.  

CHIEF JUSTICE ZONDO:  Thank you.   There is  a hand that  

is  up,  or  was that  Commissioner  Mangena’s one.   Mbal i  

…[ intervenes]   

ADV CANE SC:   Chief  Just ice,  I  d id  have my hand up,  and i t  

was just  to  answer a quest ion you ra ised ear l ie r ,  not  to  re -

t raverse the same …[ intervenes]   10 

CHIEF JUSTICE ZONDO:  Oh,  yes,  p lease.  

ADV CANE SC:   I f  I  may draw the Commissioner ’s  a t tent ion  

to Sect ion 18(3)(d) ,  i t  is  perhaps what  Just ice Molemela 

was refer r ing to.    

 I t  actual ly  expressly author ises the Appeal  

Commit tee to ca l l  for  fur ther  wr i t ten or  o ra l  a rgument ,  and I  

th ink in  ca l l ing fo r  fur ther  mater ia l  or  argument ,  one could  

read in  that ,  that  the;  i f  they had ra ised the quest ions that  

they do in  the i r  reasoning,  that  those mat ters cou ld have 

been addressed by way of  other  documents as par t  o f  that  20 

argument .  

 Then you ra ised the quest ion as  to whether  we 

could consider  the addi t ional  wr i t ten mater ia l  before us,  and 

there I  would ask the Commissioners to  consider  Sect ion 

19(3)  where we are duty -bound to request  the par t ies,  or  
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inv i te  them, to  comment  in  wr i t ing on our ;  on what  we are  

in tending to do.  

 And so we have received those comments in  

wr i t ing,  I  th ink we are ent i t led to  then take in to account  

what  is  submit ted to us at  th is  point .   Thank you,  Chief  

Just ice.  

CHIEF JUSTICE ZONDO:  Thank you.   I s  there another  

hand? 

ADV NGCUKAITOBI SC:   No,  Chief  Just ice …[ intervenes]   

FEMALE COMMISSIONER:  Ja …[ in tervenes]   10 

ADV NGCUKAITOBI SC:   I  just  wanted to add that  

…[ intervenes]   

CHIEF JUSTICE ZONDO:  Ja?  

ADV NGCUKAITOBI SC:   [ Ind ist inct ]  Commissioner Cane 

has in  fact  answered th is ,  because the only poin t  that  I  

wanted to make is  that  i f  you look at  the comment  by Judge 

Mlambo at  page 511,  dated 12 Apr i l ,  i t  says at  the 

beginning;  

“ I  extend my gra t i tude to the JSC for  th is  

opportuni ty  to  submit  representat ions in  the  20 

outcome of  the judgment  handed down by 

the JCC.”  

Now we inv i ted h im to make representat ions,  so i t  would be 

odd to inv i te  h im to make representat ions,  and fo r  us to  

then turn around and say we have no power to  consider  
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those representat ions.  

CHIEF JUSTICE ZONDO:  I  hear  what  you say,  

Commissioner Baloyi .   There are two possib i l i t ies,  and 

maybe the quest ion is  the ambi t  o f  representat ions.  

 In  a s i tuat ion such as th is ,  one scenar io is  that  

par t ies are being inv i ted to make submissions,  and I  am 

del iberate ly not  us ing the word representat ions,  make 

submissions to us whether  on the record before us,  and 

assuming that  tha t  is  the record that  was before the  Appeal  

Panel ,  whether  or  not  the recommendat ion of  the Panel ;  i t  10 

would be just i f ied to accept  the  recommendat ion  of  the 

Panel ,  o r  to  re ject  i t  on that  record.  

 Or whether ,  when the Act  says representat ions,  i t  

does not  conf ine that  to  submissions.   I t  could be 

submissions;  i t  could be other  mater ia l  that  i s ;  that  the  

par t ies could p lace before us.    

 So there is  that ,  but  there is  a more important  point  

I  want  to  ra ise,  to  check wi th Mbal i .   Mbal i ,  th is  new 

evidence,  do you know whether  i t  was g iven to Mr Br ink so 

that  he had an opportuni ty  to  say something about  i t  or  not?  20 

MS MONDLANE:  No,  i t  was not ,  Ch ief  Just ice.  

CHIEF JUSTICE ZONDO:  I t  was not  g iven to h im?  

MS MONDLANE:  No.  

CHIEF JUSTICE ZONDO:  And there is  no ind icat ion that  

Mlambo Judge President  sent  a copy to h im of  what  he sent  
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to us?   

MS MONDLANE:  So far  there is  none,  but  I  can check wi th 

the Judge President .  

CHIEF JUSTICE ZONDO:  Ja,  I  am th ink ing that  i f  we are  

ent i t led to take in to account  the new evidence,  i f  we take i t  

in to account  and ar r ive at  a  decis ion that  i s  p re judic ia l  to  

any par ty,  and that  par ty was not  g iven a chance to deal  

wi th  that  ev idence,  there might  be problems.  

 So I  am th ink ing  whether  before;  i f  the posi t ion is  

that  Br ink is  unaware,  or  was not  g iven these,  I  am th ink ing  10 

that  we should consider  g iv ing;  d isc los ing to h im that  there 

is  th is  new mater ia l ,  and le t t ing h im comment  or  say 

whatever he wants to  say about ,  before we make our  f ina l  

decis ions.  

 That  is  what  is  in  my mind.   What  do  

Commissioners th ink?  

ADV BALOYI SC:   CJ …[ intervenes]   

DEPUTY JUSTICE PRESIDENT LEDWABA :  [ Ind ist inct ] .  

ADV BALOYI SC:   I t  is  …[ intervenes]   

DEPUTY JUSTICE PRESIDENT LEDWABA :  [ Ind ist inct ] .  20 

ADV BALOYI SC:   Oh,  sorry.  

CHIEF JUSTICE ZONDO:  [ Ind ist inct ] ,  Commissioner  

Baloyi?  

DEPUTY JUSTICE PRESIDENT LEDWABA :  Sorry 

[ ind ist inct ]  my hand,  I  was asking that  maybe af te r  Advocate  
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Baloyi ,  i f  I  could be g iven an oppor tuni ty  [ ind ist inct ] .  

CHIEF JUSTICE ZONDO:  Oh,  okay.   Thank you.  

DEPUTY JUSTICE PRESIDENT LEDWABA :  I t  is  Ledwaba.  

CHIEF JUSTICE ZONDO:  Thank you,  DJP.  

DEPUTY JUSTICE PRESIDENT LEDWABA :  Thank you.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   Yes.  

CHIEF JUSTICE ZONDO:  Commissioner Baloyi?  

ADV BALOYI SC:   Yes,  CJ,  i t  is  about  the reading of  

Sect ion 19(3)  and what  in  fact  i t  permi ts us to  do.   I t  reads;  10 

“ [19] (3)   The Commission must ,  un less i t  i s  

act ing on a recommendat ion refer red to in  

sect ion 16(4)(c)  o r  18(4) (a)( i i i ) ,  (b) ( i i i ) , ”  

And we are in  (b )( i i i )  as I  understand i t .  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:  

“…unless i t  is  act ing on a recommendat ion 

referred to in  sect ion 16(4)(c)  o r  

18(4)(a) ( i i i ) ,  (b) ( i i i ) ,  or  (c)  ( i i i ) ,  before i t  

requests the appointment  of  a  Tr ibunal ,  20 

in form the respondent ,  and,  i f  appl icable,  

the compla inant ,  that  i t  is  consider ing to  

make that  request  and inv i te  the  

respondent ,  and,  i f  appl icab le,  the  

compla inant ,  to  comment  in  wr i t ing on the 
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fact  that  the Commission is  cons ider ing to  

so request . ”  

So the submissions we would rece ive;  we would ask for ;  we 

can ask for  submissions,  unless we are act ing under;  on a 

recommendat ion under 18(4) (b) ,  and we are act ing under a  

recommendat ion,  and on my reading and understand ing,  we 

are not  ent i t led to ask for  those submissions.   I  know that  is  

what  we have been doing in  pract ise …[ intervenes]   

CHIEF JUSTICE ZONDO:  Ja.  

ADV BALOYI SC:   But  on my reading now,  is  we are actual ly  10 

not  author ised to do that ,  cer ta in ly  not  by 18(4)(b) ( i i i ) .  

CHIEF JUSTICE ZONDO:  So;  

“ [19] (3)   The Commission must ,  un less i t  i s  

act ing on a recommendat ion refer red to in  

sect ion 16(4) (c)  or  18(4) (a)( i i i ) ,  (b) ( i i i )  or  

(c )( i i i ) ,  before i t  requests the appointment  

of  a  Tr ibunal ,  in fo rm the respondent ,  and,  i f  

appl icable,  the  compla inant ,  that  i t  i s  

consider ing to  make that  request  and inv i te  

the respondent ,  and,  i f  appl icable,  the  20 

compla inant ,  to  comment  in  wr i t ing on the 

fact  that  the Commission is  cons ider ing to  

so request . ”  

Wel l ,  I  do not  know i f  you have had a chance to apply your  

mind to 16(4) (c)  and 18(4) (a)( i i i ) ,  (b )( i i i )  o r  (c) ( i i i ) ,  because 
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I  am not  sure that  th is  makes sense to me.  

 You have a recommendat ion,  we have;  what  

happens is  that  the Panel  sends a recommendat ion to us,  

and what  we have been doing a l l  a long is  that  before the  

Commission,  Smal l  Commission can have a meet ing and 

del iberate,  we ask the compla inant  and the respondent  to  

g ive us thei r  wr i t ten submissions about  whether  or  not  we 

should accept  or  re ject  the recommendat ion.  

 Now that  seems s imple and st ra ight forward.   Now 

th is  subsect ion seems to te l l  us that  there are  cer ta in  10 

s i tuat ions where we need not  ask  for  representat ions,  and 

those s i tuat ions are 16(4) (c)  or  18(4) (a)( i i i ) ,  (b)( i i i ) ,  and so 

on,  and Commiss ioner Baloyi ,  you are saying that  we are  

act ing in  terms of ;  we are act ing on a recommendat ion 

referred to in  18(4)?  

ADV BALOYI SC:   Yes.   18(4)(b) ( i i i ) .    

CHIEF JUSTICE ZONDO:  18(4)(b) ( i i i )?  

ADV BALOYI SC:   ( i i i ) ,  (b )( i i i ) .    

CHIEF JUSTICE ZONDO:  Ja,  no.   I  th ink you are r ight  that  

we are act ing in  terms of  that  Sect ion.   I t  is  just  that  i t  does 20 

not ;  i t  does not  seem to make sense to me why in  that  

s i tuat ion,  the Act  should contemplate that  we should not  

make th is  request ,  because i t  makes sense for  us to  make 

the request  to  the par t ies,  because you want  to  be 

persuaded in  case you should not  ca l l  for  a  Tr ibunal ,  but  on 



JSC–gl   SMALL JSC: VIRTUAL MEETING 
02-05-2024  RE: ADV BRINK v JP MLAMBO 

43 

the face of  i t ,  i t  does look l ike,  you know,  the  

recommendat ion of  the Panel  comes f rom;  is  in  terms of  

Sect ion 18(4)(b) ( i i i )  which  is  inc luded in  the except ion in  

Sect ion 19(3)  …[ intervenes]   

ADV BALOYI SC:   Yes.  

CHIEF JUSTICE ZONDO:  Which is  inc luded in  the  

except ions where  we do not  have to approach the  par t ies  

and ask them for  submissions.  

ADV BALOYI SC:   Yes.  

CHIEF JUSTICE ZONDO:  Of  course,  there is  the idea that  10 

we are re ly ing on those to say;  to  just i fy  our  outcome.    

MADAM JUSTICE PRESIDENT MOLEMELA :   Chief  Just ice,  

[ ind ist inct ]  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Is  everybody fo l lowing the  

d iscussion?  

MADAM JUSTICE PRESIDENT MOLEMELA :   Yes,  Chief  

Just ice,  I  am fo l lowing.  

CHIEF JUSTICE ZONDO:  In  other  words,  i f  Commissioner 

Baloyi ’ s  in terpretat ion is  cor rect ,  we were not  supposed to  

ask fo r  representat ions f rom the par t ies.    20 

MADAM JUSTICE PRESIDENT MOLEMELA :   [ Ind ist inct ] .  

CHIEF JUSTICE ZONDO:  We were supposed to;  we were  

just ;  we were  supposed to  just  consider  the 

recommendat ion and make a decis ion.   But  we d id  ask fo r  

representat ions,  and the par t ies d id submit  representat ions,  
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and inc luding new evidence,  which helps to draw l igh t  which 

we are re ly ing on to say there is  no basis to  request  the 

establ ishment  of  a  Tr ibunal .  

 But  I  th ink Commissioner Molemela,  you wanted to  

say something?  

MADAM JUSTICE PRESIDENT MOLEMELA :   I  wonder 

whether  I  should say something,  because I  am not  of fer ing  

a so lut ion.   I  am just  making th ings worse actual ly ,  to  say 

Chief  Just ice,  i f  we fo l low;  and I  th ink  Commissioner Baloyi ,  

but  i f  she is  cor rect ,  then we must  a lso have a  look at  10 

19(1) ,  which is  very worr isome.    

 19(1)(a) ,  because then i t  seems to me that   

“ [19] (1)   Whenever i t  appears  to  the  

Commission -  (a )  on account  of  a  

recommendat ion by the Commit tee  in  terms 

of  Sect ion 16(4) (b)  o r  18(4) (a)( i i i ) ,  (b)( i i i )  

or  (c )( i i i ) , ”  

And Commissioner Baloyi  says we are (b) ( i i i ) ,  then 

thereaf ter  we must  go to that  par t  that  says;  

“as contemplated in  Sect ion 177(1) (a)  of  20 

the Const i tu t ion,  the Commission must  

request  the Chief  Just ice to appoint  a  

Tr ibunal  in  terms of  Sect ion 21. ”  

That  is  why I  was saying,  I  th ink I  am just  going to make 

mat ters even worse,  because i t  seems to me that  a  
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considerat ion of  whether  there are reasonable grounds to 

suspect  that  the judge is  grossly incompetent  and so for th,  

those are covered under (b)  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   So;  and we are  

under (a) .   We are under 19(1)(a) ,  because there is  a  

recommendat ion by the Commit tee in  terms of  Sect ion 

18(4)(b) .  

CHIEF JUSTICE ZONDO:  Yes.  

MADAM JUSTICE PRESIDENT MOLEMELA :   Which takes us  10 

st ra ight  to  the Commission  must  request .   So I  am just  

making mat ters worse,  Chief  Just ice,  but  I  thought  I  should  

ment ion that  so that  we can maybe engage wi th that  as  

wel l .   Thank you.  

CHIEF JUSTICE ZONDO:  Yes.   Thank you.   Anyone e lse  

who wants to  say something about  these legal  i ssues?  

FEMALE COMMISSIONER:  [ Ind ist inct ] .  

ADV NGCUKAITOBI SC:   [ Ind ist inct ] .  

CHIEF JUSTICE ZONDO:  Yes? 

ADV NGCUKAITOBI SC:   Look,  I  would l ike to  propose that  20 

we move forward.   I  th ink that  the;  whi le  you have no duty  

to  ask fo r  representat ions,  but  nevertheless you ask fo r  

representat ions,  i t  seems d i f f icu l t  to  fau l t  the process for  

being unfa i r .  

CHIEF JUSTICE ZONDO:  Yes.  
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ADV NGCUKAITOBI SC:   So,  because you have no duty,  but  

then you do i t ,  bu t  i t  seems very d i f f icu l t  for  an argument  to  

ar ise that  you have been unfa i r .  

 Then there is  a second issue,  which is  precedence.   

We have done i t  th is  way,  but  obv iously i t  does not  mean 

th is  i s  the  way.   Then there is  a lso  the pre judice,  in  th is  

case we have inv i ted,  so how do you inv i te ,  and then 

ignore.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   So I  th ink we have enter ta ined 10 

them.  I  do th ink;  and you wi l l  remember Chief  Just ice,  we 

had another  conversat ion about  a d i f ferent  mat te r ,  which is  

whether  we have any power to  suspend a judge pending 

[ ind ist inct ]  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.   Yes.  

ADV NGCUKAITOBI SC:   The outcome,  and the resolut ion 

of  the Smal l  JSC was to ask fo r  legal  advice,  which three 

months la ter  i s  s t i l l  outstanding.   So I  th ink just  l i ke  that  

issue,  th is  par t i cu la r  issue that  Commissioner Baloyi  i s 

ra is ing,  a lso needs to go for  senior  counsel  opin ion before  20 

i t  comes back to us.  

CHIEF JUSTICE ZONDO:  Ja.  

ADV NGCUKAITOBI SC:   But  we have an agenda i tem in 

f ront  of  us,  which is  whether  or  not  to  recommend the  

const i tu t ion of  the JCT in l ine  wi th what  the  JCC has 
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decided.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   Now,  the ;  as  I  understand i t ,  the 

v iew is  st i l l  that  on what  we have in  f ront  of  us,  we have no 

basis pr ima fac ie  to  const i tu te  a JCT,  to  advise the 

President ,  ra ther ,  to  const i tu te a JCT.   We have to te l l  h im 

that  there is  no basis to  const i tu te a JCT.  

 Now there is  a quest ion whether  can we take in to  

account  the representat ions,  we inv i ted them.  So in  

accommodat ing Mr Br ink,  we must  a lso be carefu l  not  to  10 

create unfa i rness on the par t  o f  Judge Mlambo,  because he 

too has r ights tha t  should be protec ted.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   And he has done what  he  was 

expected to do.   He is  ent i t led  not  to  have the mat ter  

hanging over  h is  head.   He is  expect ing a decis ion.   No 

doubt  he knows that  we are meet ing,  so he is  a lso  ent i t led  

to a decis ion.  

 I  have got  a fundamenta l  p roblem,  and th is  i s  the  

last  th ing that  I  am going to say,  I  have got  fundamenta l  20 

problem wi th the approach taken by Mr Br ink.   Par t i cu la r ly ,  

as fa r  as we are concerned.   I  do not  mind;  wel l ,  I  mean,  I  

mind a l l  o f  the racism in the previous communica t ion,  but  

what  he has said to  us is  that  we have two opt ions.  

 The one opt ion  is  that  we must  accede to  what  he  
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demands,  fa i l ing which;  and acced ing to what  he demands,  

the so-cal led reconci l ia tory;  the actual  words used,  i t  is 

actual ly  sp ine -ch i l l ing,  because the actual  words used is  

that  we must  out  the calcu lator  and work out  what  he is  

ent i t led to.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   And he w i l l  then set t le  the  mat ter  

on that  basis.    

CHIEF JUSTICE ZONDO:  Ja.  

ADV NGCUKAITOBI SC:   So i t  is  ex tor t ion upon extor t ion.  10 

CHIEF JUSTICE ZONDO:  Ja.  

ADV NGCUKAITOBI SC:   Then the  other  a l te rnat ive  is  that  

he would then explode th is  so -cal led in te l l igence report ,  

when you read that  i t  is  fake upon fake.  

CHIEF JUSTICE ZONDO:  Ja.  

ADV NGCUKAITOBI SC:   So when you have a compla inant  

wi th ;  who comes to th is  Body wi th such i l l  mot ives,  l ike 

p la in ly  i l l  mot ives,  then you real ly  s ta r t  wonder ing l i ke  what  

am I  actual ly  deal ing wi th?  And are we not ,  wi t t ing ly or  

unwi t t ing ly,  p lay ing in to the hands of  something e lse  that  20 

we do not  fu l ly  understand?  

 And subject ing one of  our  Judge President ’s  to  

p la in ly  harassment ,  wi th  no bas is whatsoever,  on the 

grounds of  a person who c lear ly  has another  agenda,  so I  

would real ly  ask,  unless people say look,  there is  a pr ima 
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fac ie  case,  i t  is  a  st rong case,  i t  is  not  fa i r  to  say to the 

Judge President ;  I  mean for  instance,  here  at  the JSC we 

have had i t  now recent ly ,  somebody does not  l ike our  

decis ion,  they go to court .  

 We then put  together  an answer ing af f idavi t ,  maybe 

the Chief  Just ice  inst ructs one of  us to  do a conf i rmatory 

af f idavi t .   Maybe one statement  i s  wrong.   The next  th ing 

the Chief  Just ice is  now going through a d isc ip l inary  

hear ing.  

 You see,  once we open that ,  you just  do not  know 10 

where i t  is  going to end.  

CHIEF JUSTICE ZONDO:  Yes.   Yes.   No,  thank you,  

Commissioner Ngcukai tobi .   Wel l ,  there is  no doubt  we have 

got  to  per form our dut ies in  accordance wi th the law.   Ful l  

s top.   And the fact  that  we might  be cr i t ic ised,  o r  not ,  i f  we 

are sat is f ied that  what  we are doing is  the  r ight  th ing,  that  

is  what  we do.  

 So there is  noth ing we are going to do that  we 

should not  do,  just  because we do not  want  Br ink to  do 

whatever he is  threatening to do,  and there is  noth ing we 20 

wi l l  do which we are not  supposed to do because we are 

protect ing the Judge President .  

 We wi l l  apply our  minds proper ly ,  and do the r ight  

th ing.   I  th ink that  what  Commiss ioner Baloyi  ra ised,  she 

ra ised i t  in  response to my quest ion,  to  my concern that  to  
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the extent  that  we are tak ing in to account  new evidence,  i f  

Br ink has not  been in formed of  that  new evidence,  to  g ive  

h im a chance to comment  on i t ,  we may be creat ing a 

problem.  

 So what  Commissioner Baloyi  was saying is  that  

actual ly ,  we d id not  have to ca l l  for  these submissions in  

terms of  the Act ,  and of  course what  Commissioner  

Ngcukai tobi  says wel l  s ince we a l ready cal led them, and 

you know,  i t  would be st range i f  we do not  take them into 

account ,  we must  take them into account .  10 

 So I  fee l  that  fa i rness does suggest  that  we should  

not  take in to account  that  one of  the par t ies does not  even 

know about ,  not  to  speak about  having been g iven a  chance 

to comment .    

 So i f  the posi t ion  is  that  there is  no ind icat ion that  

he is  aware of  i t ,  he was g iven i t ,  my inc l inat ion would be 

that  we;  maybe we adjourn to f ina l ise at  a  date to  be f ixed 

and get  the Secretar ia t  to  le t  them have that ,  and then he 

must  le t  us have h is comments by a cer ta in t ime,  and then 

we meet  h im and deal  wi th  i t .  20 

 That  would be my inc l inat ion,  because I  am not  

sure what  my answer would be i f  i t  is  sa id but  you were  

being unfa i r  by tak ing in to account  new evidence,  wi thout  

hear ing what  …[ in tervenes]   

DEPUTY CHIEF JUSTICE LEDWABA :  Sorry,  Chief  Just ice.  
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ADV BALOYI SC:   CJ?  

CHIEF JUSTICE ZONDO:  Yes.  

DEPUTY CHIEF JUSTICE LEDWABA :  Chief  Just ice 

[ ind ist inct ]  I  cannot  ra ise my hand …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.   DJP,  I  am sorry.   Ja.   Go 

ahead.  

DEPUTY CHIEF JUSTICE LEDWABA :  Thank you,  Chief  

Just ice.   Chief  Just ice,  I  th ink what  you ra ised on whether  

should the response of  Judge Mlambo be taken to Mr Br ink  

or  not  …[ intervenes]   10 

ADV BALOYI SC:   No.  

CHIEF JUSTICE ZONDO:  Yes? 

DEPUTY CHIEF JUSTICE LEDWABA :  This may pro long the  

mat ter  unnecessar i ly ,  and in  my v iew,  and you know I  have 

read these documents thoroughly …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

DEPUTY CHIEF JUSTICE LEDWABA :  I  do not  th ink there is  

any new evidence that  Judge Mlambo has ra ised,  but  i f  

some of  the Commissioners th ink that  there is  new 

evidence,  I  th ink  the papers,  as  they are,  we are in  a  20 

posi t ion to can take a decis ion.  

 Because there may be a s i tuat ion  where Mr Br ink  

may come wi th something e lse,  i t  means we must  g ive 

Judge President  Mlambo another  opportuni ty  to  deal  wi th  

that .    
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 What  I  see here is  that  there is  a  d ispute of  fact ,  

and which I  th ink  can be resolved on the documents  before  

us,  but  i f  th is  mat ter  is  going to drag again and again ,  i f  the 

only way to resolve as to which vers ion maybe should be 

accepted,  is  that  there should be ora l  ev idence,  and we do 

not  have;  I  mean i f  th is  mat ter  goes back to the Commit tee,  

the Appeal  Commit tee,  and they cal l  for  new evidence,  my 

s imple v iew is  tha t  i t  is  going another  f ive years.  

 But  i t  something that  depends on whether  can we,  

on what  is  before us,  decide,  and I  th ink we can decide,  and 10 

personal ly  I  agree wi th the v iews ra ised by the Min ister ,  

Ngcukai tobi  and other  members ,  other  Commissioners.   

Thank you.  

ADV BALOYI SC:   CJ,  i f  I  may just  add a fo l low up on that .  

CHIEF JUSTICE ZONDO:  Yes? 

ADV BALOYI SC:   That  Br ink has made submissions on our  

inv i ta t ion,  and in  the past  when we have inv i ted people to  

make submissions at  th is  point  o f  the proceedings,  we do 

not  share the counterpar t ies submissions that  they made.   

We inv i te  the compla inant  and we inv i te  the accused,  in 20 

quotes,  to  make submissions,  and then we work  on the  

basis of  the two submissions that  they have made.  

 And so i f  we were now to;  so we have a s i tuat ion  

now where Judge President  Mlambo has made h is  

submissions in  the way that  he has made them, Br ink has 
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made h is submiss ions,  and th is  i s  where he te l ls  us  that  we 

must  take out  our  ca lcu lators  and see what  we g ive h im,  he 

has no in terest  in  l i t igat ing th is  mat ter  any fu r ther  before 

the Tr ibunal .  

 And i f  we were  to share wi th  h im the Judge 

President ’s  submission,  i t  seems i t  fo l lows necessar i ly  that  

the JP must  a lso get  h is  submissions,  but  th is  would  be the 

f i rs t  t ime that  we do that ,  a t  least  s ince I  jo ined the JSC,  

because even wi th the very last  one,  the Mb enenge one,  

we,  cont rovers ia l  as i t  was,  we d id not  share between the 10 

par t ies what  the o ther  has said.  

 We s imply received thei r  submiss ions,  and made 

our  decis ions on the basis of  the i r  respect ive submissions.   

So th is  would be something  that  we are doing for  the f i rs t  

t ime i f  we do,  and I  do not ;  my v iew is  that  there is  no  

compel l ing reason to do that .  

 Br ink had the opportuni ty  to  put  whatever  facts he  

wanted to put  be fore us wi th h is  submissions,  he chose to 

deal  wi th  i t  in  the way that  he has done,  and there is  no  

unfa i rness to h im i f  we decide th is  mat ter  on the basis of  20 

thei r  respect ive submissions that  they have made to  us.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   Thank you,  CJ.  

CHIEF JUSTICE ZONDO:  Ja,  thank you,  Commissioner 

Baloyi .   A re  there  other  v iews?  I  must  say I  th ink when you 
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…[ intervenes]   

MINISTER LAMOLA:   CJ,  Lamola.  

CHIEF JUSTICE ZONDO:  Yes,  Min ister?  Min ister?  

MINISTER LAMOLA:   Yes,  I  just  wanted to say that  I  concur 

wi th the v iews expressed by Commissioner Ngcukai tobi .  

CHIEF JUSTICE ZONDO:  Ja.  

MINISTER LAMOLA:   And the Deputy Judge President ,  and 

the Commissioner  Baloyi  on th is  mat ter .   I  th ink we do have 

enough in format ion on the basis  that  both par t ies  have 

made thei r  submissions,  and the recommendat ions of  the  10 

Appeal  Tr ibunal ,  which a lso state that  they do not  have 

enough in format ion or  ev idence.  

 So on that  basis,  I  do th ink that  we should proceed 

to make the decis ion,  that  indeed we do not  accept  these 

recommendat ions.   There is  no pr ima fac ie  case for  us to  

take forward.   Thank you,  CJ.  

CHIEF JUSTICE ZONDO:  Thank you.   I s  there another  

hand? 

MS MATOLO-DLEPU:  So,  CJ,  I  have been ra is ing my hand.  

CHIEF JUSTICE ZONDO:  Okay.   Go ahead.  20 

MS MATOLO-DLEPU:  Okay.   The Min ister  has just  actual ly  

s tated what  I  wanted to say,  because I  th ink we 

concent rated too much on the addi t ional  submissions,  but  in  

my v iew,  what  is  before;  what  was before the Commit tee,  

there is  no pr ima fac ie  case agains t  Judge Mlambo.  
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 Not  consider ing  the addi t ional  submissions that  

came before us,  I  do not  see any gross misconduct .   So 

whether  we take i t  back,  but  fo r  me,  what  was presented to 

us,  there is  noth ing that  we can;  that  just i f ies us to take th is  

mat ter  forward.   Thank you.    

CHIEF JUSTICE ZONDO:  Thank you.   Any other  v iews?  

Did Commissioner  P i l lay u l t imate ly jo in?  

MS MONDLANE:  No,  she d id not ,  Chief  Just ice.    

CHIEF JUSTICE ZONDO:  Oh,  she d id not?  Okay.   I  just  

wanted to say th is  in  regard to my concern,  i f  the  par t ies 10 

are asked to submit  wr i t ten representat ions or  wr i t ten 

submissions on the same record,  and they make 

submissions,  fo r  me i t  is  one th ing.  

 In  other  words,  they look at  the record,  and say to  

us th is  is  what  you should make of  th is  ev idence.   They 

both have the same evidence that  they are ta lk ing  about .   I t  

is  one th ing.    

 But  i f  par t ies;  one par ty has p laced before us some 

mater ia l  that  the  other  par ty does not  know about ,  and 

maybe does not  even expect  to  be there,  and we make a  20 

decis ion wi thout  the other  par ty being made aware  of  th is  

other  mater ia l ,  and th is  is  mater ia l  go ing to evidence,  i t  is  

not  about  legal  submissions,  you have a s i tuat ion where  

one of  the par t ies and the JSC have the same informat ion 

before them, but  another  par ty does not  have the same 
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in format ion.  

 And the JSC makes a decis ion.   I  th ink that  is  

unfa i r ,  and I  th ink that  the par t ies ,  before the JSC makes a  

decis ion,  the par t ies should a l l  be on the same page in  

terms of  the evidence that  the JSC may take in to account .  

 So my v iew remains that  before we make a f ina l  

decis ion,  i f  we are going to take in to account  the addi t ional  

mater ia l ,  we should af fo rd Br ink the opportuni ty  to  

comment ,  and then we make a decis ion.  

 And I  would say to those Commissioners who say 10 

le t  us t ry  and f ina l i se th is  mat ter ,  because i t  should not  

drag fo r  too long,  I  would say to them somet imes by just  

being pat ient  a l i t t le  b i t ,  and take that  one or  two fur ther  

steps,  you might  actual ly  avoid  a s i tuat ion where there 

might  be l i t igat ion  that  takes years.  

 And a l l  you might  have;  we might  have done is  just  

wai t  maybe another  two weeks,  but  by making sure that  we 

have covered everyth ing,  we avo id maybe l i t igat ion that  

may take years.    

 I  make an example,  a lo t  o f  people wi th regards to  20 

the Commission that  I  chai red,  thought  that  there would be 

lo ts of  rev iew appl icat ions,  but  I  took t rouble to  cover a lo t  

o f  th ings,  and the resul t  i s  that  there are very  rev iew 

appl icat ions that  came.  

 Many of  the b ig  f ish who were  impl icated,  and 
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against  whom I  made ser ious f ind ings,  d id not  take;  d id not  

launch any review appl icat ions.   So that  i s  my pos i t ion,  but  

obviously,  o f  course,  we wi l l  decide accord ing  to the 

major i t y .  

 Should we ask Mbal i  to  g ive us  the  bal lo t  and we go 

for  the vote?  

ADV NGCUKAITOBI SC:   Chief  Just ice,  could you just  set  

out  fo r  us the quest ion we are vot ing for  or  against?  

CHIEF JUSTICE ZONDO:  Oh,  okay.   

ADV NGCUKAITOBI SC:   Yes.  10 

CHIEF JUSTICE ZONDO:  The;  wel l ,  the quest ion,  I  guess 

has to be whether  we accept  o r  re ject  the recommendat ion  

of  the  Appeal  Panel .   Now,  I  am not  sure that  what  I  do wi th 

my s i tuat ion,  or  …[ intervenes]   

ADV CANE SC:   Chief  Just ice …[ intervenes]   

CHIEF JUSTICE ZONDO:  Or whether  I  should inc lude 

anyth ing that  says whether  we must  defer  our  decis ion and 

af ford Br ink the opportuni ty ,  whether  that  should be another  

quest ion.   I  am not  sure.   Commissioner Cane?  

ADV CANE SC:   Perhaps,  the way you were phrasing i t  is  20 

correct ,  or  per fec t ly  in  order ,  whether  we accept  o r  re ject ,  

now or  af ter  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Af ford ing …[ intervenes]   

ADV CANE SC:   To reconvene af te r  af ford ing the par t ies the 

opportuni t ies to  consider  and comment  on  each other ’s  
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input .  

CHIEF JUSTICE ZONDO:  Oh,  so maybe i t  should be 

quest ions that  cover my concern as wel l .  

ADV CANE SC:   Yes,  i t  could be  [ ind ist inct ]  …[ intervenes]   

CHIEF JUSTICE ZONDO:  So in  other  words,  in  other  

words,  I  th ink what  you are saying might  be cor rect .   You 

are saying that  maybe there should be the quest ion of  

whether  you accept  or  re ject  the  recommendat ion  of  the 

Panel .  

 Wel l ,  whether  you accept  the recommendat ion,  10 

maybe there would be a box there.   Whether  you re ject  the 

recommendat ion of  the Panel  or  Commit tee,  that  is  another  

box.   And then whether  you …[ intervenes]   

ADV CANE SC:   Defer  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Whether  you agree that  the  

decis ion we defer red pending af ford ing Mr Br ink the  

opportuni ty  to  comment  on new evidence.   I  th ink i t  looks 

l ike i t  would need to be those three.  

ADV CANE SC:   Yes.  

CHIEF JUSTICE ZONDO:  Is  that  f ine?   20 

ADV CANE SC:   Yes.  

CHIEF JUSTICE ZONDO:  I  take i t  that  means that  i t  is  f ine.   

Before we go to;  we ask Mbal i  to  get  us the bal lo t ,  can I  

ra ise th is  quest ion,  i t  is  the f i rs t  t ime that  I  am in a Smal l  

Commit tee meet ing where we re ject  a  recommendat ion.   A l l  
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the other  ones I  th ink we have accepted.  

 To the extent  tha t  that  has been done before,  does 

anybody know whether  the Smal l  JSC is  then supposed to  

prepare a document  that  g ives i ts  reasons for  i ts  decis ion?  

Yes? 

ADV BALOYI SC:   Yes,  CJ.   We have made a point  to  record 

the decis ion.  

CHIEF JUSTICE ZONDO:  Ja.  

ADV BALOYI SC:   And the reasons for  i t .  

CHIEF JUSTICE ZONDO:  Yes.   So what  I  am asking is  10 

whether ,  apart  f rom what  was ar t i cu lated here,  there would 

be some k ind of  memo or  something that ;  because I  do not  

want  to  ca l l  i t  a  judgment ,  that  might  look at  issues more in  

deta i l  or  not .  

ADV BALOYI SC:   I  have not  seen the outcome of  i t ,  the 

f ina l  document  that  comes out .   The most  recent  would be 

wi th Judge President  Mbenenge,  and perhaps Mbal i  can te l l  

us what  record …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

ADV BALOYI SC:   What  fo rm of  record she got  f rom 20 

Commissioner P i l lay,  but  there was qui te  a concerted 

exerc ise to make sure that  there is  a proper recordal .  

CHIEF JUSTICE ZONDO:  Ja,  because i t  seems to me that  

i t  would be a good th ing fo r  the Smal l  JSC to  have a  

document  which  examines issues proper ly ,  and g ives 
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reasons,  because you have a s i tuat ion where here the judge 

of  f i rs t  instance gave judgment  in  a cer ta in way,  and gave 

h is reason,  and then on appeal  you have two Judges,  a l l  

senior  judges,  two judges going th is  way.   One senior  judge 

going that  way.  

 So that  i f  we make whatever decis ion,  i t  might  be  

important  that  whatever  document  is  there,  i t  i s  a  st rong 

document .   So maybe the Legal  Commit tee can work on 

that .   I  do not  know.   What  do Commissioners th ink?  

ADV NGCUKAITOBI SC:   We support  that ,  Chief  Just ice.   10 

The head of  the  L i t igat ion Commit tee is  unfor tunate ly not  

here.  

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   But  I  th ink;  Commissioner  Baloyi  

and I  are members …[ intervenes]   

CHIEF JUSTICE ZONDO:  Yes.  

ADV NGCUKAITOBI SC:   That  we support  i t .  

CHIEF JUSTICE ZONDO:  You wi l l  work on that ,  ja .  

ADV NGCUKAITOBI SC:   Yes.  

CHIEF JUSTICE ZONDO:  Okay.   No.   That  i s  a l l  r ight .  20 

ADV BALOYI SC:   [ Ind ist inct ] .  

CHIEF JUSTICE ZONDO:  Okay.   A l l  r ight .   Then Mbal i ,  

p lease get  us the bal lo ts.    

MS MONDLANE:  Chief  Just ice,  can I  just  get  c lar i t y .   When 

i t  is  a  meet ing l ike th is ,  we usua l ly  get ;  I  usual ly  get  an 
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SMS f rom the members stat ing which way they are vot ing.  

CHIEF JUSTICE ZONDO:  Oh,  by  the way,  because i t  is  

v i r tua l .  

MS MONDLANE:  Yes.  

CHIEF JUSTICE ZONDO:  Oh.   Okay.   Maybe i t  wi l l  be;  wi l l  

i t  not  be bet te r  for  members,  Commissioners to  just  g ive 

you a sentence o f  what  they are support ing,  so  tha t  there 

can be no confusion about  saying yes,  or  no.  

MS MONDLANE:  Yes,  p lease.   I  have sent  my number on 

the chat .   10 

CHIEF JUSTICE ZONDO:  Ja.  

MS MONDLANE:  My number is  0728204837.  

CHIEF JUSTICE ZONDO:  Ja.   Okay.   A l l  r ight .   So 

Commissioners,  you can send to Mbal i  your  posi t ion,  what  

you support .    

MADAM JUSTICE PRESIDENT MOLEMELA :   CJ,  can you 

p lease just  repeat  the opt ions?  

CHIEF JUSTICE ZONDO:  Repeat?  

MADAM JUSTICE PRESIDENT MOLEMELA :   Yes.  

CHIEF JUSTICE ZONDO:  The one opt ion is  I  accept  the 20 

recommendat ion of  the panel ,  o f  the Appeal  Panel .   The 

next  one is  I  re ject  the recommendat ion of  the Appeal  

Panel .   The th i rd  one is  I ;  the th i rd one is  le t  us defer  the 

decis ion unt i l  we have;  unt i l  Mr Br ink has commented on the 

new evidence.  
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MALE COMMISSIONER:  Chief  Just ice,  [ ind ist inct ] .   Okay.  

CHIEF JUSTICE ZONDO:  Yes? 

MALE COMMISSIONER:  Maybe le t  me accept  your  

[ ind ist inct ]  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Sor ry?  

MALE COMMISSIONER:  Because you are the  Chai r .   

Maybe le t  me accept  what  you are saying,  Chief  Just ice.   

Maybe le t  us [ ind ist inct ]  …[ intervenes]   

CHIEF JUSTICE ZONDO:  Oh,  okay.  

MALE COMMISSIONER:  I  am t ry ing to [ ind ist inct ] .  10 

CHIEF JUSTICE ZONDO:  Okay.  

MALE COMMISSIONER:  [ Ind ist inct ]  to  my phone or  

something,  because I  am using my phone fo r  th is .  

CHIEF JUSTICE ZONDO:  Okay.   Thank you.   I  have sent 

the SMS to you,  Mbal i .  

MS MONDLANE:  I  have received i t ,  Chief  Just ice.  

CHIEF JUSTICE ZONDO:  Thank you.  

MS MONDLANE:  I  am wai t ing for  two Commissioners.  

CHIEF JUSTICE ZONDO:  Okay.    

MS MATOLO-DLEPU:  Sorry,  Mbal i ,  I  th ink;  d id you get  20 

mine?  

MS MONDLANE:  Yes,  I  d id ,  Commissioner.  

MS MATOLO-DLEPU:  A l l  r ight .  

ADV CANE SC:   Mbal i ,  I  have sent  you;  i t  seems you got  

mine.   I t  was sent  on the WhatsApp.  
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MS MONDLANE:  Yes,  I  have received i t ,  Commissioner  

Cane.  

ADV CANE SC:   Oh,  thank you.  

MS MONDLANE:   I  am just  wai t ing for  Commissioner 

Marumoagae.  

CHIEF JUSTICE ZONDO:  Okay.  

MS MATOLO-DLEPU:  Mbal i ,  we seem to have lost  h im.   I  

do not  see h im.  

CHIEF JUSTICE ZONDO:  I  d id  not  real i se he was 

at tending.   He …[ intervenes]   10 

MS MONDLANE:   Yes,  he had jo ined in  wi th  another  

number.   I  am jus t  t ry ing to ca l l  h im.  

CHIEF JUSTICE ZONDO:  Okay.    

MS MONDLANE:  Chief  Just ice,  the  resul ts  a re in .  

CHIEF JUSTICE ZONDO:  Okay.    

MS MONDLANE:   We have n ine  Commissioners we are 

re ject ing the recommendat ion of  the Appeal  Commit tee.  

CHIEF JUSTICE ZONDO:  Yes.  

MS MONDLANE:  We have three Commissioners who would  

l ike to  defer ,  and there are no Commissioners who are 20 

accept ing the recommendat ion of  the Commit tee,  of  the  

Appeal  Commit tee.  

CHIEF JUSTICE ZONDO:  Ja,  do  send the resul ts  to  me,  

you remember you have sent  them to me.  

MS MONDLANE:  Yes,  I  wi l l  send them to you r igh t  away,  
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Chief  Just ice.  

CHIEF JUSTICE ZONDO:  So i t  is  n ine re ject ing,  three 

preferr ing a defer r ing.   So i t  is  those two categor ies?  

MS MONDLANE:  Yes,  Chief  Just ice.  

CHIEF JUSTICE ZONDO:  Okay.   That  is  the resu l t  then,  

Commissioners.   I t  seems that  then the decis ion is  to  re ject  

the recommendat ion.   That  is  the decis ion of  the 

Commission.    

 Thank you very much everybody,  we have taken 

longer than I  thought  we would,  but  these are important  10 

mat ters,  and they need to be considered proper ly  and 

d iscussed proper ly ,  but  we are done.  

 Thank you very  much.   The;  unless there is  

something that  somebody wants to  say,  I  am ready to say 

that  the meet ing is  of f ic ia l l y  c losed.  

ADV BALOYI SC:   Thank you,  Chief  Just ice.  

ADV NGCUKAITOBI SC:   Thank you,  Chief  Just ice.  

MADAM JUSTICE PRESIDENT MOLEMELA :   Thank you,  

Chief  Just ice.  

CHIEF JUSTICE ZONDO:  Thank you.  20 

MADAM JUSTICE PRESIDENT MOLEMELA :   Bye everybody.  

CHIEF JUSTICE ZONDO:  Thank you very much.  

COMMISSIONERS (JOINTLY) :   Thank you.   Bye.  

CHIEF JUSTICE ZONDO:  The meet ing is  of f ic ia l l y  c losed.   

Thank you.   Bye bye.  
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FEMALE COMMISSIONER:  Bye.  

CHIEF JUSTICE ZONDO:  Bye.  

MEETING ADJOURNS  

-  -  -  -  -  -  -  -  -  -  -  -  

 


